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1.  TIME:  9:00   CASE#: MSC10-02173 
CASE NAME: LEGAL SOLUTIONS CORP VS. WATKIN 
HEARING ON MOTION FOR RELEASE OF SUBPOENAED RECORDS TO COUNSEL 
FILED BY LEGAL SOLUTIONS CORPORATION 
* TENTATIVE RULING: * 
 
Plaintiff’s request for release of subpoenaed records is granted. Counsel may call the 
department and schedule a time to pick up the records. The records should be returned to court 
within 30 days of pick up. 
 
Counsel is also advised that the court is once again hearing orders for exams effective 
September 2, 2020 pursuant to the latest emergency local rules. 

  

  

 2.  TIME:  9:00   CASE#: MSC17-01951 
CASE NAME: RAGO VS. RAPOSO 
HEARING ON MOTION FOR AWARD OF ATTORNEY FEES & COSTS 
FILED BY JOSE JACINTO RAPOSO, LAURA RAPOSO 
* TENTATIVE RULING: 
 
The Raposos’ motion for fees and costs is granted in part. 
 
The court finds that the Raposos motion was timely filed given the unprecedented nature of 
the Covid-19 shutdown and the confusing rules surrounding it. The motion was due to be filed 
within 60 days of service from the notice of entry of judgment unless the court extended the time 
for good cause. CRC 3.1702(d).  Had the pandemic not occurred, the motion should have been 
filed by April 6, 2020. But the court shut down operations effective March 16 and only allowed 
emergency ex parte hearings until it reopened. The court would not have found the filing of 
this motion for attorney fees to be an emergency. The reopening date kept changing with 
different emergency orders that ultimately declared the dates between March 16 and May 28 
to be court holidays.  
 
The Raposos dropped their motion in the court drop box on May 29, the first day the court 
began accepting general filings. It was stamped filed on June 1. Unfortunately, the court is 
aware that many pleadings have not been stamped filed as of the date left in the drop box. 
The court finds good cause to accept the motion as timely.  
 
The Raposos are prevailing parties because they prevailed upon their claim that no contract 
was ever formed. A party is entitled to fees when it successfully argues the invalidity of a 
contract, when the opposing party would have been entitled to fees under the contract had it 
prevailed. See Santisas v. Goodin (1998) 17 Cal.4th 599, 611. 
 
Defense counsel submitted a declaration attempting to apportion time spent on the contract 
claim against the plaintiff Ragos and the tort/contract claims against third party dual agent 
Abreu. The Ragos contend that the declaration is not sufficiently detailed and includes attorney 
time that should be allocated to Abreu.  
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In ruling on a fee motion, detailed time records are not required and a judge has discretion to 
award fees based on attorney declarations describing the work performed. Syers Props. III, Inc. 
v. Rankin (2014) 226 Cal.App.4th 691, 698. Here, counsel allocates 75% of attorney time spent 
on Abreu’s deposition and other Abrue discovery to the Rago claim. That is because Abreu was 
a dual agent and her testimony was critical to the issue of whether or not a contract was ever 
formed between the Ragos and the Raposos. With regard to other fees that had to be 
apportioned, counsel allocates 75% of the mediation time to the Ragos claim while splitting the 
time 50/50 when it relates to procedural matters.  
 
The court believes a 50/50 split would be more equitable as it relates to the Abrue discovery and 
the mediations. Unfortunately, counsel did not break down the hours spent on various tasks so 
the court is unable to perform the calculation. Counsel should prepare and distribute a 
declaration this afternoon/evening (by fax to the court), outlining the hours/dollars spent on the 
various events so the parties can evaluate the actual amount at the hearing tomorrow.  
 
The Raposos filed their cost memorandum on February 19, 2020. The claimed costs, not 
including attorney fees, amounted to $7,064.70. The Ragos’ did not file a motion to strike or tax 
the costs. In the instant motion, the Raposos have increased their demand for costs by a few 
thousand dollars. The court will award the amount of costs originally claimed in the costs 
memorandum or $7,064.70   
 
The award is stayed pending the outcome of the appeal. CCP § 917.1(d). 

 

  

 3.  TIME:  9:00   CASE#: MSC18-00847 
CASE NAME: HATCH VS. AVALONBAY 
HEARING ON MOTION TO QUASH DEPOSITION SUBPOENAS 
FILED BY DAKOTAH HATCH 
* TENTATIVE RULING: * 
 
Continued by the court to September 16, 2020 at 9:00 a.m. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-01311 
CASE NAME: AFABLE VS. CHOU 
HEARING ON MOTION TO TAX COSTS 
FILED BY EDGARDO ANTONIO AFABLE, et al. 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion to tax costs is granted in part and denied in part. 
 
The bulk of plaintiffs’ motion is directed to courier charges for filing documents. These costs 
are allowable in the discretion of the court. Ladas v. California State Auto. Ass’n (1993) 19 
Cal.App.4th 761, 776. The court finds all the courier and messenger fees to be reasonably 
necessary to the litigation and therefore allows them. 
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Plaintiffs contest the LLC defendants’ claim for parking/mileage and Lexis research. The LLC 
defendants concede that the parking/mileage charges are improper so $27 is stricken. The court 
agrees with plaintiff that the legal research fees of $136 are disallowed. CCP § 1033.5(b)(2); 
Ladas, supra, at 776. The court therefore strikes $163 from the costs of the LLC defendants. 
 
Plaintiffs challenge defendant Chou’s $40 cost for a title search and the $195 charge for County 
Recorder fees. Defendant Chou contends these fees were necessary to thoroughly research 
issues in the case. But investigation and legal research fees are disallowed. CCP §1033.5(b)(2); 
Ladas, supra.  
 
Plaintiffs also challenge Chou’s undefined “service” charges in the amount of $130.66 related to 
serving plaintiff and the Labor Commissioner with various documents As these appear to be 
office expenses, they are disallowed. CCP § 1033.5(b)(3). Accordingly, costs of $365.66 are 
stricken from Chou’s cost bill. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-01357 
CASE NAME: KALNOKI VS. TSANG 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY DR. MICHAEL BROWN 
* TENTATIVE RULING: * 
 
Continued to December 9, 2020 at 9:00 AM per ex parte application and order. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-01357 
CASE NAME: KALNOKI VS. TSANG 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY DR. CAROLYN LACEY 
* TENTATIVE RULING: * 
 
Continued to December 9, 2020 at 9:00 AM per ex parte application and order. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-01553 
CASE NAME: SRI VS. DUTCH GIRL ENTERPRISES, 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DUTCH ENTERPRISES, INC., et al. 
* TENTATIVE RULING: * 
 
Defendants Dutch Enterprises, Inc., Michelle Windsor Baughman and Joseph Baughman’s 
motion for summary judgment is denied. The motion for summary adjudication is granted 
as to one, two and four and denied as to cause of action three, five, six, seven and 
punitive damages.  
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Plaintiff SRI Environmental sued the Defendants for (1) breach of oral agreement 

(Dutch), (2) common count (Dutch), (3) breach of fiduciary duty (Joseph Baughman), 

(4) conversion (Joseph Baughman), (5) deceit (all Defendants), (6) negligence (Joseph 

Baughman), and (7) unfair competition (all Defendants). Defendants bring their motion for 

summary judgment, or alternatively summary adjudication, attacking each cause of action plus 

Plaintiff’s claim for punitive damages. Plaintiff filed its original complaint on July 31, 2018, which 

included all claims above exception conversion. Conversion was added in the First Amended 

Complaint, which was filed on September 16, 2019.  

Contract Claims (C/A 1 and 2, against Dutch) 

Plaintiff’s claim for breach of an oral agreement and common count claim are based on 

an alleged oral agreement between Plaintiff and Dutch were Dutch would pay Plaintiff 20% of 

any referral business. (FAC ¶19) Plaintiff claims that it sent $500,000 in referrals to Dutch, but 

Dutch failed to pay Plaintiff $100,000 in referral fees. (FAC ¶¶23, 24, 29, 30.) These referrals 

were made through Plaintiff’s employee, Joseph Baughman. (FAC ¶¶21, 23.)  

Breach of an oral agreement and breach of the related common count have a two year 

statute of limitations. (Code of Civil Procedure §339; Leighton v. Forster (2017) 8 Cal.App.5th 

467, 494.) The question here is when did these claims accrue. Normally, a claim for breach of 

contract would being to run when the breach occurred. (See, e.g. Spear v. California State Auto. 

Assn. (1992) 2 Cal.4th 1035, 1042.)  

Here, Defendants’ evidence shows that Dutch stopped paying Plaintiff referral fees in 

2012. (Winsdor-Baughman Decl. ¶7; Depper Decl. ¶7.) Thus, if delayed discovery does not 

apply, the contract claims began to accrue in 2012. However, delayed discovery can be used to 

delay accrual of a claim in certain circumstances. “ ‘[A] cause of action under the discovery rule 

accrues when the plaintiff discovers or should have discovered all facts essential to his cause of 

action . . .; this has been interpreted under the discovery rule to be when “plaintiff either (1) 

actually discovered his injury and its negligent cause or (2) could have discovered injury and 

cause through the exercise of reasonable diligence.” ’ [Citation.] ” (April Enterprises, Inc. v. 

KTTV (1983) 147 Cal.App.3d 805, 826.)   

Delayed discovery does not help Plaintiff. Plaintiff admitted that she was aware of 

Dutch’s failure to pay referral fees by the end of 2015. (Ds’ Ex. 1: Shain Depo. 61:20-24, 65:19-

66:3, 75:24-76:12, 78:10-13, 89:11-14.) Thus, the only claims that may survive are for breaches 

that occurred after 2015. Plaintiff’s complaint makes it clear that Joseph Baughman handled the 

referrals and his employment was terminated in March 2016. (FAC ¶16.) However, Plaintiff 

cannot point to any breaches that occurred after 2015. (Ds’ Ex. 1: Shain depo. 51:5-8, 65:11-13, 

76:18-20.)  

Defendants have shifted the burden on causes of action one and two. Plaintiff offers the 

declaration of its President, Lynda Shain. In her declaration, she states that she learned of the 

failure of Dutch to pay referral fees in 2015 and asked Joseph Baughman to look into it. (Shain 
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Dec. ¶7.) Shain goes on to explain that a number of matters kept her busy after Baughman’s 

employment was terminated in March 2016. However, the Court sees nothing in Shain’s 

declaration that explains why she was not on notice of the failure to pay referral fees by the end 

of 2015. No does Plaintiff offer admissible evidence of a breach that occurred in early 2016.  

Plaintiff’s arguments on tolling and estoppel are not persuasive as they would only help 

Plaintiff until it was aware of the alleged breaches.  

Therefore, Plaintiff has failed to show there is a triable issue of material fact and 

summary adjudication of the contract and common count claims is granted.  

Breach of Duty of Loyalty (C/A 3, against Baughman) 

Defendants challenge the breach of loyalty claim based on the lack of evidence showing 

a breach of loyalty and also on the lack of damages.  

Breach of the Duty of Loyalty 

Defendants argue that Plaintiff has no evidence that Baughman breached his duty of 

loyalty to Plaintiff.  

“[A]n employer has the right to expect the undivided loyalty of its employees. The duty of 

loyalty is breached, and may give rise to a cause of action in the employer, when the employee 

takes action which is inimical to the best interests of the employer.” (Stokes v. Dole Nut 

Co. (1995) 41 Cal.App.4th 285, 295.)  

The breach of the duty of loyalty claim is based on allegations that Baughman referred 

business to Dutch, failed to collect referral fees form Dutch and concealed this fact from Plaintiff. 

(FAC ¶35.) Defendants argue that Plaintiff has no evidence to support this claim. Defendants’ 

rely on the deposition testimony of Shain to show that Plaintiff does not have documents to 

support this claim. (See, Ds’ Ex. 1: Shain Depo. 36:3-11, 37:5-13, 51:5-18, 64:3-10, 85:8-14.) A 

lack of documents does not mean that Shain’s testimony about referrals is not admissible. 

Finally, Defendants have not presented evidence showing that Plaintiff cannot obtain evidence 

of the alleged breach of loyalty.  

Therefore, Defendants have not met their burden on this issue.  

Although not argued in this section, there is some evidence that Baughman did not 

breach his duty of loyalty to Plaintiff. (Baughman Decl. ¶¶4-5.) But, there is also evidence 

contesting these points. (Shain Decl. ¶¶6-8.)  

Damages  
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In several of Plaintiff’s claims, Plaintiff is seeking damages based on the unpaid referral 

fees from Dutch, either from Dutch’s failure to pay or Baughman’s failure to collect. 

In order to shift the burden, a defendant seeking summary judgment must include 

documentation that “either establish[es] a complete defense to the plaintiff's action or 

demonstrate[s] an absence of an essential element of the plaintiff's case.” (Thompson v. 

Halvonik (1995) 36 Cal.App.4th 657, 661 [stating the general rule and then discussing whether 

there was a triable issue of material fact].)  “The defendant may, but need not, present evidence 

that conclusively negates an element of the plaintiff's cause of action. The defendant may also 

present evidence that the plaintiff does not possess, and cannot reasonably  obtain, needed 

evidence--as through admissions by the plaintiff following extensive discovery to the effect that 

he has discovered nothing.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 855.)  

Here, Defendants have attempted to shift the burden by showing that Plaintiff does not 

have evidence of damages. In support of their argument, Defendants point to several 

statements made by Shain during her deposition.  

Shain testified that Baughman did not have authority to deposit checks addressed to 

Plaintiff. (Ds’ Ex.1: Shain Depo. 86:8-87:1.) However, this questioning assumed that Dutch was 

paying Plaintiff by checks addressed to the Plaintiff.  

Shain also testified that she did not have a total as to the amount of damages Plaintiff is 

seeking. (Ds’ Ex. 2: Shain Depo. 129:6-15, 145:23-146:1.) This evidence shows that Shain 

could not provide a specific amount of damages at the time her deposition was taken. It does 

not show that Plaintiff does not have evidence and cannot obtain evidence of its damages.  

Defendants also point to evidence that Shain knew of the non-payments by Dutch by the 

end of 2015, however, Defendants fail to explain how this facts shows Plaintiff was not damaged 

by the alleged conduct.  

Defendants have not shifted the burden on the issue of damages because their evidence 

does not show that Plaintiff cannot obtain evidence of its damages.  

Thus, summary adjudication as to the claim for breach of the duty of loyalty is denied.  

Conversion (C/A 4, against Baughman) 

There is a three year statute of limitations for conversion. (Code of Civil Procedure  

§338(c)(1).) The original complaint was filed on July 31, 2018, however, it did not include 

allegations to support a conversion claim. The conversion claim was added on September 16, 

2019. Thus, in order for the conversion claim to be timely, it was must have accrued no later 

than September 16, 2016.  

“[T]he statute of limitations commences to run at the time of the conversion and not 

when the owner of the property acquires knowledge of the acts constituting the conversion. 
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[Citations.] An exception to this rule exists when it is shown that an offending party voluntarily 

conceals a cause of action, in which case the statute is deemed not to become operative until 

the aggrieved party discovers the existence of the cause of action. [Citation.]” (Hillhouse v. 

Wolf (1958) 166 Cal.App.2d Supp. 833, 835.)  

The conversion claim alleges that Baughman took: (1) 12-18 boxes of Plaintiff’s 

documents, (2) an i-pad, (3) two moisture meters, (4) HP laptop computer, (5) a router, (6) a 

paslode nail gun, (7) three dehumidifiers, (8) a laser measurer and (9) wood cabinetry clamps. 

(FAC ¶¶ 45-46.) Baughman’s employment with Plaintiff was terminated on March 31, 2016. 

(FAC ¶16.)  

In July 2016, Shain signed a declaration where she stated that during Baughman’s last 

months of employment with Plaintiff, Shain noticed equipment missing and found a bill for 

equipment that the company did not have. (D’s ex. 3.) Shain stated that she “suspect[ed] Mr. 

Baughman was taking things from the company.” (D’s ex. 3 ¶11.) The declaration also stated 

that Shain discovered 12 boxes were missing. (D’s ex. 3 ¶20.)  

Defendants have shifted the burden by showing that any conversion would have taken 

place while Baughman was still employed with Plaintiff. Thus, the conversion claim would 

normally begin to run by March 31, 2016.  

Assuming a later date of discovery is used, Defendants have presented sufficient 

evidence to show that Plaintiff was aware of the alleged conversion by July 2016. Although 

Shain’s July 2016 declaration does not list the specific property taken or missing (except for the 

boxes), her declaration is sufficient to show that she was on notice of the possible conversion 

claim. (Ds’ ex. 3.)  

 In opposition, Plaintiff offers no evidence to show that the conversion occurred after 

March 2016. Nor did Plaintiff offer any evidence showing that she discovered the conversion 

after July 2016. Instead, Plaintiff argue relation back applies. “In determining whether the 

amended complaint alleges facts that are sufficiently similar to those alleged in the original 

complaint, the critical inquiry is whether the defendant had adequate notice of the claim based 

on the original pleading.” (Pointe San Diego Residential Community, L.P. v. Procopio, Cory, 

Hargreaves & Savitch, LLP (2011) 195 Cal.App.4th 265, 277.) Plaintiff points to paragraph 32 in 

the original complaint. There, Plaintiff alleged that “Baughman had a duty of loyalty under 

California law to act in the best interest of SRI, his employer.” (Orig. Comp. ¶32.) This allegation 

is insufficient to put Baughman on notice of a potential conversion claim. Thus, the conversion 

claim does not relate back to the filing of the original claim and is time barred.   

Plaintiff argues that the conversion claim also includes allegations Baughman took 

Plaintiff’s client’s property and tried to sell it. (FAC ¶40.) Plaintiff states in her declaration that 

she learned that Baughman stole these items when he posted them for sale in November 2016. 

(Shain Decl. 13 and ex. 4.)  First, this allegation is not specifically mentioned in the conversion 

claim and it does not appear to be the basis for that claim. And second, Plaintiff has not 
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explained why it is allowed to bring a claim for conversion of its client’s property. For these 

reasons, the Court finds that the allegations related to Baughman taking client property do not 

create a triable issue of material fact.  

Therefore, summary adjudication of this claim is granted.  

Deceit (C/A 5, against all Defendants) 

Defendants argue the claim for deceit fails because Plaintiff cannot show damages. 

This was the only ground included in the notice of motion. As discussed above, Defendants’ 

damages argument fails and thus, summary adjudication of this claim is denied.  

Negligence (C/A 6, against Baughman) 

 Defendants argue the claim for negligence fails because Plaintiff cannot show damages. 

As discussed above, Defendants’ damages argument fails. Although Defendants also argue that 

Baughman did not owe Plaintiff a duty, that issue was not included in the notice of motion or 

listed as an issue in the statement of material facts. Based on the only ground properly raised in 

this motion, summary adjudication of the negligence claim is denied.  

Unfair Business Practices  (C/A 7, against all Defendants) 

Defendants argue the claim for unfair business practices fails because (1) there was no 

unfair competition and (2) Plaintiff does not have damages. As discussed above the damages 

argument fails.  

Defendants argue that the two companies were not in competition and as such there can 

be no claim for unfair business practices under Business and Professions Code section 17200. 

Defendants’ evidence shows that Dutch only preforms textile cleaning and did not perform 

services offered by Plaintiff. (Depper Decl. ¶8.) While Plaintiff does not perform textile cleaning. 

(Ds’ Ex. 1: Shain Depo. 17:14-19.)  

Defendants cite to America Cyanamid Co. v. American Home Assurance Co. (1994) 30 

Cal.App.4th 969, 977 for the proposition that “ there is no duty to defend an underlying lawsuit 

for unfair competition absent the element of competition or rivalry between the parties”. 

However, America Cyanamid is not applicable here. The issue in America Cyanamid was about 

an insurance’s duty to defend a claim for unfair competition. Defendants cite no other authority 

for their position and thus, Defendants have not met their burden here.  

In opposition, Plaintiff points out that unfair competition claims can be brought by 

consumers and are not confined to anti-competitive business practices. (Consumers Union of 

United States v. Fisher Dev. (1989) 208 Cal.App.3d 1433, 1439.) Plaintiff also cites one case 

where a trial court award damages under section 17200 based on the failure to pay 

commissions. (Pellegrino v. Robert Half Internat., Inc. (2010) 182 Cal.App.4th 278, 287.) Yet, it 

does not appear that Plaintiff intends to bring this claim as a consumer and Plaintiff did not 
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address whether Plaintiff and Dutch were in competition. However, since Defendants have not 

met their burden, these issues can be decided another day.   

Summary adjudication of this claim is denied.  

Punitive Damages 

Defendants argue the nothing in the complaint supports a request for punitive damages. 

Defendants also argue that any fraud alleged by Plaintiff fails short of the clear and convincing 

standard required for punitive damages.  

In support of this argument, Defendants rely on two facts: First, Plaintiff’s sole basis for 

claiming punitive damages is that Dutch failed to pay $100,000 in referral fees to Plaintiff under 

an oral contract from 2012 to 2015. And second, that Plaintiff never sent a demand letter or 

other communication to Dutch demanding to be paid for the referral fees. (See facts 90 and 91.)   

Defendants argue that punitive damages are not available for breach of contract, 

however, Plaintiff is not seeking punitive damages on her contract claims. Defendants also 

argue that the facts showing fraud do not raise to the level of clear and convincing evidence. 

However, Defendants’ facts are insufficient to show that Plaintiff does not have evidence and 

cannot reasonably obtain evidence to support an award of punitive damages. Therefore, 

summary adjudication of punitive damages is denied.  

Evidence and Other Matters 

Defendants’ requests for judicial notice of the complaint and first amended complaint in 

this case are denied as unnecessary. These documents are already part of the Court’s file. 

Defendants’ request for judicial notice of a decision of the California Unemployment Insurance 

Appeals Board is denied. While the Court could take judicial notice that this decision found 

Baughman was entitled to unemployment benefits, that fact does not appear relevant to the 

issues presented in this motion.  

The Court rules on Defendants’ objections to Shain’s declaration as follows: 
1. Overruled.  
2. Overruled.  
3. Overruled.  
4. Sustained as to what Shain was informed about how a referral for textile cleaning 

would work. Otherwise overruled.  
5. Sustained.  
6. Overruled.  
7. Overruled.  
8. Sustained.  
9. Overruled.   
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The Court rules on Defendants’ objections to Snider’s declaration as follows: 
1. Overruled.  
2. Overruled.  
3. Overruled.  
4. Sustained.  
 
Finally, the Court notes two procedural matters. First, Plaintiff’s exhibits in opposition to 

the motion were not tabbed as required by California Rules of Court, Rule 3.1110(f) and Local 

Rule 3.42. The Court considered Plaintiff’s evidence, but points out this error so it can be 

corrected in future filings. Second, Plaintiff filed an amended separate statement on August 28, 

2020 without leave of Court. There was no explanation on what was amended nor an 

explanation on why it was filed late. The Court did not consider this document when ruling on 

this motion. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-02601 
CASE NAME: HENSON VS. SOSINE 
HEARING ON MOTION FOR LEAVE TO FILE AMENDED CROSS-COMPLAINT 
FILED BY ANDREA SOSINE 
* TENTATIVE RULING: * 
 
Unopposed motion for leave to file first amended cross-complaint is granted. The new cross-
complaint should be filed within 10 days of this hearing. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-02211 
CASE NAME: GUPTA VS. NATIONSTAR MORTGAGE 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY NATIONSTAR MORTGAGE, LLC 
* TENTATIVE RULING: * 
 
This is wrongful foreclosure case. On November 4, 2019 Plaintiff Praveen Gupta filed a 
complaint against Defendant Nationstar Mortgage for (1) negligence, (2) breach of contract, and 
(3) violation of Bus. & Prof. Code § 17200 et seq. For the following reasons, Defendant’s motion 
for judgment on the pleadings is granted, with one opportunity to amend. The Court notes that 
Plaintiff’s admission that his third trial payment was reversed suggests that amendment is futile, 
but Plaintiff is nevertheless granted an opportunity to amend, bearing in mind the sham pleading 
rule. (See generally, Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 343-
345.) 
 
Request for Judicial Notice 

Defendant requests judicial notice of several county recorder documents as well as two 
declarations: Plaintiff’s declaration in support of his ex parte application for TRO (Ex. F) and the 
declaration of Tina Marie Braune in support of Defendant’s opposition to Plaintiff’s motion for 
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preliminary injunction (Ex. G). On reply, Defendant asks that the Court take judicial notice of its 
June 2, 2020 tentative ruling on Plaintiff’s motion for preliminary injunction that was adopted as 
the Court’s final order.  

Plaintiff objects in opposition that the Court cannot take judicial notice of the contents of Exhibits 
F (Plaintiff’s ex parte declaration) and G (declaration of Tina Marie Braune).  

“The court will take judicial notice of records such as admissions, answers to interrogatories, 
affidavits, and the like, when considering a demurrer, only where they contain statements of the 
plaintiff or his agent which are inconsistent with the allegations of the pleading before the court.” 
(Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 604-05 [approving 
judicial notice of prior declarations by the plaintiff or its representatives]; see also Tucker v. 
Pacific Bell Mobile Services (2012) 208 Cal.App.4th 201, 218 fn.11 [“a court may take judicial 
notice of a party's admissions or concessions in cases where the admission ‘cannot reasonably 
be controverted,’ such as in answers to interrogatories or requests for admission, or in affidavits 
and declarations filed on the party's behalf. [citation omitted].”) 

Under the above authority, the Court may take judicial notice of Exhibit F (Plaintiff’s ex parte 
declaration) but not Exhibit G (declaration of Tina Marie Braune). The Court need not take 
judicial notice of its own orders (supplemental RJN, Ex. H). The Request for Judicial Notice is 
granted as to Exhibits A through F. It is denied as to Exhibits G and H.  

Legal Standard 

The standard for granting a motion for judgment on the pleadings is essentially the same as that 
applicable to a general demurrer. (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 
1064.) As a consequence, it may be granted if, from the pleadings, together with matters that 
may be judicially noticed, it appears that a party is entitled to judgment as a matter of law. (Code 
Civ. Proc. § 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil & 
Brown, Civ. Pro. Before Trial (The Rutter Group 2010) p. 7:292.) As such, a motion for judgment 
on the pleadings involves the same type of procedures that apply to a general demurrer. 
(Richardson-Tunnell v. School Ins. Program for Employees (2007) 157 Cal.App.4th 1056, 1061; 
Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064.) In considering a motion for 
judgment on the pleadings, courts consider whether the factual allegations, assumed true, are 
sufficient to constitute a cause of action. (Fire Ins. Exchange v. Sup. Ct. (2004) 116 Cal.App.4th 
446, 452-453.) Also, like a demurrer, a motion for judgment on the pleadings does not lie as to 
only part of a cause of action. (Fire Ins. Exch. v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452; Weil 
& Brown, Cal. Practice Guide: Civ. Pro. Before Trial (The Rutter Group 2008) p. 7:295.) 

Facts and Procedural Background 

On or around September 16, 2005 Plaintiff obtained a mortgage loan secured by the property 
1704 Bridgeview St. Pittsburg, CA. (Complaint at ¶¶ 9, 10.) Thereafter, Nationstar obtained the 
servicing rights to the loan. (Id. at ¶ 11.) In or around August 2018, Defendant provided Plaintiff 
with a trial payment plan which required that Plaintiff make three payments of $2,561.34 each 
month. Thereafter, Defendant agreed to provide Plaintiff with a permanent loan modification. 
The Trial Payment Plan required that Plaintiff make payments on September 30, 2018, October 
31, 2018, and November 30, 2018. (Id. at ¶ 13.) Plaintiff’s complaint alleges that he made the 
trial plan payments but Nationstar refused to provide him with a permanent loan modification as 
required by the TPP. (Id. at ¶ 14.) This lawsuit followed. 
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Analysis 

Negligence 

To state a cause of action for negligence, a plaintiff must allege: (1) the defendant owed the 

plaintiff a duty of care; (2) the defendant breached that duty, and (3) the breach proximately 

caused the plaintiff’s damages or injuries. (Lueras v. BAC Home Loans Servicing, LP (2013) 

221 Cal. App. 4th 49, 62.) “The existence of a duty of care owed by a defendant to a plaintiff is a 

prerequisite to establish a claim for negligence.” (Nymark v. Heart Fed. Savings & Loan Ass’n 

(1991) 231 Cal. App. 3d 1089, 1096.) 

A lender may owe a borrower duties of care under Civil Code § 1714. (See Daniels v. Select 

Portfolio Servicing, Inc. (6th Dist. 2016) 246 Cal. App. 4th 1150, 1158, 1180-1182; Alvarez v. 

BAC Home Loans Servicing, L.P. (1st Dist. 2014) 228 Cal. App. 4th 941, 944-949; Jolley v. 

Chase Home Finance, LLC (1st Dist. 2013) 213 Cal. App. 4th 872.) 

The gravamen of Plaintiff’s negligence claim is his allegation that Defendant “breached its duty 

to Plaintiff to process his trial payment plan payments with care.” (Complaint at ¶ 19.) 

Specifically, Plaintiff alleges that he made the trial payments as required by the TPP but that 

Defendant nevertheless refused to provide Plaintiff with a permanent loan modification. 

(Complaint at ¶ 21.) 

However, Plaintiff’s own declaration refutes this allegation: the third trial payment on November 

30, 2018 was reversed. (RJN Ex. F: Gupta Decl. at ¶ 7, Ex. A.) While a lender may owe a 

borrower duties of care under Civil Code § 1714, Defendant has a persuasive argument 

regarding breach and resulting damage (see discussion, below).  

Plaintiff has failed to allege facts sufficient to state a claim for negligence. 

Breach of Contract 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, 

(2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 

resulting damages to the plaintiff.” (Oasis W. Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 

821.) 

Plaintiff alleges that Defendant breached the TPP by failing to Plaintiff with a permanent loan 

modification. (Complaint at ¶ 28.) However, as noted above, Plaintiff’s own declaration reveals 

that his third trial payment was reversed. As a consequence, Plaintiff cannot meet the second 

element: performance or excuse for nonperformance. 

Plaintiff has failed to allege facts sufficient to state a claim for breach of contract. 

Unfair Business Practices (violation of Bus. & Prof. Code § 17200, et seq.) 

California’s unfair competition law (“UCL”) prohibits any unlawful, unfair, or fraudulent business 

act or practice. (Bus. & Prof. Code § 17200 et seq.) A claim may be brought under the UCL by a 

person who has suffered injury in fact and has lost money or property as a result of unfair 
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competition. (Cal. Bus. & Prof. Code § 17204). To establish standing under the UCL, a plaintiff 

must (1) establish a loss or deprivation of money sufficient to qualify as injury in fact, i.e., 

economic injury, and (2) show that the economic injury was the result of, i.e., caused by, the 

unfair business practice that is the gravamen of the claim. (See Kwikset Corp. v. Superior Court 

(2011) 51 Cal.4th 310, 337.) 

Here, the alleged unfair conduct complained of is Defendant’s alleged negligence and breach of 

contract. However, as discussed further above, Plaintiff has failed to allege facts sufficient to 

state those claims. 

Furthermore, Plaintiff’s allegations of economic injury and causation are insufficient. (See 

Complaint at ¶ 35 [“Plaintiff has suffered various injuries according to proof at trial, including but 

not limited to the loss of his home.”].) In the absence of evidence that he incurred a “personal, 

individualized loss of money or property in any nontrivial amount” (Kwikset, supra, 51 Cal.4th at 

325), that was caused by Defendant’s allegedly unfair and fraudulent conduct, Plaintiff has failed 

to allege facts sufficient to state a claim for violation of Bus. & Prof. Code § 17200. 

 

  

10.  TIME:  9:00   CASE#: MSC20-00435 
CASE NAME: ALVO VS. CEC ENTERTAINMENT 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY GUSTAVO MORALES MONTALVO 
* TENTATIVE RULING: * 
 
The motion is denied without prejudice. At the recent CMC, counsel acknowledged that 
the case was improperly filed in Contra Costa County given that the incident occurred in 
Redwood City. Counsel indicated they would correct the error. The court is disinclined to saddle 
a self-represented party with an obvious venue problem not created of their own making. 

 

  

11.  TIME:  9:00   CASE#: MSC20-01265 
CASE NAME: HERNANDEZ VS. DEJESUS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved.  The Court will sign the order provided. 
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12.  TIME:  9:00   CASE#: MSN20-0271 
CASE NAME: TA BRENTWOOD VS. VALLEY COMMERCIAL 
HEARING ON MOTION FOR ATTORNEY FEES AND COSTS 
FILED BY VALLEY COMMERCIAL CONTRACTORS, L.P. 
* TENTATIVE RULING: * 
 
Defendant’s motion for attorney fees and costs is granted in part. 
 
Defendant is clearly the prevailing party given its success in defeating the petition. Pursuant to 
Civil Code 8488(c) and CCP 1033.5(c), defendant is entitled to reasonable attorney fees and 
costs.  
 
Plaintiff does not challenge the costs listed in the memorandum of costs in the amount of $523. 
Accordingly, defendant is awarded costs of $523.   
 
Plaintiff challenges the requested attorney fees as unreasonable, noting that defense counsel 
asked for far less in a declaration opposing the petition. There, defense counsel listed his hourly 
rate at $250 and the hourly rate of his paralegal at $110. Plaintiff claims that the additional work 
required after the filing of the opposition in no way justifies a jump of over four times the fees 
initially requested.  
 
Defense counsel points out that the fees sought in opposition to the petition were limited to 
preparing the opposition itself and did not represent all fees incurred. Counsel also notes that a 
fee award is to be based on the reasonable market value of the attorney’s services “regardless 
of whether the attorneys claiming fees charge nothing for their services, charge at below market 
or discounted rates, represent the client on a straight contingent fee basis, or are in-house 
counsel.” Citing Syers Properties III, Inc. v. Rankin (2014) 226 Cal.App.4th 691, 701. Defense 
counsel, a very experienced San Francisco attorney, insists that the $425/hourly rate sought is 
reasonable given that plaintiff’s counsel, an Oakland attorney with a much lower bar number, 
charges $425/hour.  
 
The court agrees that $425/hour is a reasonable market rate for Mr. Fife. Unfortunately, 
the court has no basis to evaluate the $375/rate claimed for associate attorney Enoch Wang. 
Mr. Fife simply states that the rate is reasonable without providing any information to the court 
about Mr. Wang. Nor did Mr. Wang submit a declaration. Since Mr. Wang did not sign any of the 
pleadings, the court cannot attest to the reasonableness of the hourly rate claimed. The court 
sets Mr. Wang’s rate at the $250/hour Mr. Fife previously asserted as his own hourly billing rate. 
Similarly, there is no analysis on why the paralegal rate should be increased from the previously 
claimed $110/hour to $150/hour, so the court keeps the $110/hourly rate. 
 
Attorney fees are awarded in the following amounts pursuant to hours listed in paragraph 6 of 
Mr. Fife’s declaration: Attorney Fife (30.05 hours x $425/hr = $12,962.5), Attorney Wang (12 
hours x $250/hr = $3,000) and Paralegal (5.4 hours x $110/hr = $594). The total attorney fee 
award is $16,556.50. 

 

 


